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What should be the next steps in the relationship between the United States and the International Criminal Court
(ICC), now that the Obama Administration has “reset” the relationship from one of confrontation to one of détente,
even modest cooperation? The overall goal should be to move from what strikes me as our current tactical approach
towards the ICC to a more strategic view — one that reflects the long-term U.S. interest in promoting compliance with
international humanitarian law and ending impunity for atrocities. In doing so, however, we should recognize that
the ICC - unlike typical international institutions — should not be seen as instrument through which we pursue
short-term policy interests. If the Court is to prove successful in the long run, key states like the United States must
accord it respect for its judicial autonomy.

The Bush Administration adopted a strategic view towards the ICC, but it was a strategy aimed at marginalizing and
weakening the Court. That stance, however, inevitably came into conflict with another long-term United States
strategic goal, namely, the promotion of criminal accountability for serious violations of international humanitarian
law. In particular, the United States faced the challenge of how to reconcile its opposition to the ICC with its desire to
press for accountability for mass atrocities taking place in Darfur and later in Libya. The U.S. response was to adopt an
ad hoc, case-by-case approach towards the ICC, in which it would support, or at least acquiesce in, ICC investigations
and prosecutions depending on the particular situation or context in which the Court’s activities arose.

AIthdhtne Obama Administration has adopted a more supportive attitude towards the ICC, Washington'’s
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approach seems still to embrace a case-by-case assessment of whether, and to what extent, to support the ICC’s
efforts. In the context of a particular crisis, or the situation in a particular country, the U.S. has been willing to endorse
the ICC's work. Because of lingering suspicions about the ICC, however, the United States has not embraced the Court
more comprehensively; it has not declared that the U.S. views the Court as an essential institution that can help
promote broader American interests in promoting human rights and accountability for war crimes. This stands in
contrast to the U.S. endorsement of many other international institutions, such as - by way of example - the Dispute
Settlement Body (DSB) of the World Trade Organization (WTO) or the International Atomic Energy Agency (IAEA).
These are institutions that the U.S. views as key instruments for promoting broad foreign policy goals. In other words,
even though the United States at times loses cases before the WTO’s DSB, or disagrees with particular policies
adopted by the IAEA, U.S. commitment to those institutions as key contributors to America’s interests in promoting
free and fair trade or nuclear nonproliferation is clear; Washington’s fundamental support of those institutions does
not vary from case to case or from policy issue to policy issue. The United States should similarly embrace the ICCas a
strategic partner and key institution that can play a role in advancing America’s long-term foreign policy interest in
promoting accountability.

Perhaps the most significant step the United States could take to reflect its commitment to the ICC as a key
international partner in the cause of ending impunity is to consider becoming a party to Rome Statute. The Bush
Administration vigorously rejected this possibility, based largely on stated concerns about potential prosecutions of
U.S. official before the ICC. This was not a wholly implausible fear. That said, the greatest risk of prosecution of U.S.
officials has never, in my view, been the danger that American soldiers will be prosecuted for offenses related to the
conduct of armed conflict, or jus in bello. While there is no guarantee, the complementarity regime should provide
the United States with reasonable confidence that the Court would be unlikely to prosecute U.S. personnel on war
crimes or crimes against humanity charges. Rather, given the legally contested nature of some recent U.S. uses of
force, including Iraq in 2003 and Kosovo in 1999, a much graver threat is the risk that U.S. officials could be
prosecuted for launching an aggressive war. Under the amendments to the Rome Statute adopted at the 2010
Kampala Review Conference, however, States Parties to the Rome Statute may opt out of the Court’s jurisdiction over
the crime of aggression. The ability of the United States to insulate its officials from potential aggression prosecutions
weakens the case for opposing U.S. ratification of the Rome Statute.

Even if the United States does adopt a more strategic commitment to the ICC, it should recognize that the ICC, as a
judicial body, functions differently from other international governmental organizations that serve more traditional
political or technical functions. In its dealings with other international organizations, be it the U.N. Security Council or
the World Health Organization, it is perfectly sensible, even appropriate, for the United States to seek to advance its
foreign policy interests on particular matters pending before those bodies. Judicial bodies, however, are different; it is
essential that the states that create and support them avoid attempting to influence the work of international courts
on particular matters, such as which accused persons to charge, or not charge, based on those states’ political
interests. A strategic U.S. commitment to an international criminal court entails acceptance of the court’s
prosecutorial independence and judicial autonomy.

One particular implication of this view is that the United States should resist the temptation to press the ICC to serve
as a “rapid response team” to address ongoing international political crises. International criminal investigations are
deliberate and time-consuming, and often reach fruition after many months or years — sometimes long after the
armed conflicts in which crimes have occurred have ended. The *ad hoc *approach the United States has used in
supmSecurity Council referrals to the ICC in the Sudan and Libya situations has resulted in sporadic, rather than
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consistent, support for the Court. For instance, the consensus that developed for ICC action during the height of the
Libya conflict was short-lived and seems to have given way to a more ambivalent international attitude towards
international accountability for ICC indictees Saif Al-Islam Gaddafi and Abdullah Al-Senussi. Similarly, international
demands for the ICC to pursue investigations of atrocities in Darfur produced an indictment of Sudanese President
Omar al-Bashir that has not been supported by international resolve in securing al-Bashir’s removal from power and
transfer to The Hague. These developments highlight the dangers of trying to mix politics and judicial processes. The
United States must resist the temptation to seek to use the ICC to issue quick indictments in the contexts of ongoing
crises in order to provide an additional “talking point” to condemn perpetrators of atrocities. The international
criminal law process, if it is to produce high quality indictments that will lead to viable prosecutions that can
withstand the challenges that inevitably arise at the trial stage, requires patience. International justice must be
allowed to take its course, even when the temptation to press for the immediate indictment of a notorious offender is
great.
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